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Non refoulement -  Customary International Law -  
Proper exercise of discretion of Director of  
Immigration -  Whether Common Law incorporates a 
rule of Customary International Law that prohibits 
Director from expelling or returning a refugee - 
Whether Director obliged to personally determine 
whether a claimant is a refugee -  
 

In this appeal of a dismissal of an application for judicial  
review, six appellants claimed to be refugees as defined 
in the 1951 United Nations Convention Relating to the 
status of Refugees (the Convention) and the 1967  
Protocol Relating to the status of Refugees. They further 
asserted that as such refugees, they possessed certain  
substantive and procedural rights. 

In this regard, they first claimed that Hong Kong was 
under an obligation at Common Law to apply the  
concept of non-refoulement. It was argued that this  
obligation was founded on the ground of Customary 
International Law (CIL) which was incorporated into 
the Common Law of Hong Kong, and on the basis that 
the Director of Immigration (the Director) did not  
exercise the discretion given to him by the Immigration 
Ordinance (Cap 115) properly when he ‗contracted out‘ 
the responsibility for the determination process to the 
UNHCR.  The Convention is binding in China but not 
Hong Kong. 
 
The applicants sought relief in the form of a declaration 
that the Common Law incorporates a rule of CIL that 
prohibits the Director from expelling or returning a 
refugee, and that he is further obliged to conduct an  
independent investigation of any person claiming to be a 
refugee. They also sought a declaration that the current 
practice of the HKSAR to refoule asylum seekers who 
lodged unsuccessful claims with the UNHCR was  
unlawful.  

http://www.hklii.org/cgi-hklii/disp.pl/hk/jud/eng/hkca/2011/CACV000132_2008-77437.html?query=%7e+%22cacv+132%2f2008%22


 

 

C v Director of Immigration cont’d 

“The concept of persistent 

objector is a matter of 

public international law. 

But whatever the position 

on the international stage, 

the Appellants would not be 

able to assert rights under a 

CIL if it is clearly 

overridden by domestic 

legislation to the contrary...”  

 
Yuen JA 
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The court  began with an analysis of whether the concept of non-refoulement had 
developed into CIL. Citing the findings of Lord Bingham in Prague Airport,  it 
was held that the formulation of CIL results from a general and consistent  
practice of States followed from a sense of legal obligation (opinio juris). The court 
noted that three elements were necessary in order to establish that a concept has 
developed into CIL: first, the concept must be of such a character and its formu-
lation of sufficient precision as to be capable of creating a general rule; second, it 
must be consistently practised by States generally (although not necessarily by all 
States) ; and finally, the practice must have been followed because of a legal  
obligation to do so. 
 
On review of the evidence, the court determined that the concept of non-
refoulement had developed into CIL. The court rejected the Director‘s argument 
that being a part of the world specifically affected by the refugee problem, the 
concept had not been practised in Asia. It was noted that in the 50 years since 
the Convention had been in force, no State had explicitly asserted that it was  
entitled solely as a matter of legal right in public international law to return  
genuine refugees to face a well-founded fear of persecution.  
 
Turning to the matter of whether the Hong Kong Government had the capacity 
to ‗contract out‘ of the developing CIL by being a persistent objector, the court 
found that despite the rights to remove given to the Government by the  
Immigration Ordinance and Article 154(2) of the Basic Law (the BL), the  
capacity to raise objections as a persistent objector was limited to States only. To 
this extent, it disagreed with the view of the Court of First Instance that Hong 
Kong had been a persistent objector, citing both lack of capacity in its own right 
and the independence of CIL from Convention rights and obligations. It  
declined however to reach any final conclusion on the whether Hong Kong was 
in fact a persistent objector during the development of the concept of  
non-refoulement of refugees in view of the conclusions reached in the judgment on 
the effect of domestic legislation. 
 
The court then examined the issue of whether non-refoulement was a peremptory 
norm from which no State could derogate, hence binding the Director to comply 
with that CIL. The court supported the idea that the attainment of status of a 
rule as a peremptory norm required a double opinio juris; first, the acceptance by 
States that a rule had developed into a CIL and, superimposed on that, the  
acceptance by States as a whole of its non-derogable and permanent nature.   Cit-
ing the difficulty that would be posed in relation to the validity of Article 33(2) of 
the Convention, which permits refoulement where the refugee poses a threat to 
the security of a receiving State, and the finding of the Supreme Court of New 
Zealand in Zaoui v Attorney General (No. 2), where it was held that there was no  
support  for  the  proposition  that the  prohibition  on refoulement to torture had  
 
 

www.law.hku.hk/ccpl/ 

http://www.unhcr.org/refworld/country,,NZL_SC,,DZA,,48abd55683,0.html
http://www.publications.parliament.uk/pa/ld200405/ldjudgmt/jd041209/roma-1.htm
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C v Director of Immigration cont’d 

“It can reasonably be 

expected that this agency 

(the UNHCR), established 

under the aegis of the 

United Nations and 

operating under a mandate 

to protect refugees, would 

possess the integrity and 

ability, and the necessary 

networks and experience, to 

undertake a fair and 

efficient Refugee Status 

Determination.” 

 
Yuen  JA 

C 
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attained the status of a peremptory norm, the court declined to conclude that the 
concept of non-refoulement of refugees had attained the status of jus cogens 
(peremptory norm).  

Dismissing the appeal, the court concluded the Appellants could not assert rights 
under the binding norm of CIL where it was clearly repudiated by domestic  
legislation. It found that there was a clear legislative intent under the Ordinance 
to keep the Director‘s powers unfettered, thereby overriding the operation of the 
CIL of non-refoulement of refugees.  

As to the argument that the Director should be obliged to undertake his own 
Refugee Status Determination instead of the present arrangement with the 
UNHCR, the court was not persuaded by the Applicant‘s assertion that the  
procedures adopted by the UNHCR were sub-standard. It noted that the  
Convention itself did not specify procedures for determination, but left methods 
to be decided by signatory States.  The UNHCR‘s establishment of Procedural 
Standards for guidance of States and their application in Hong Kong was also 
cited as indicative that the agency possessed the integrity, ability and necessary  
networks and experience to undertake a fair and efficient determination of  
refugee status.  

  

 

 

 

 

Court of First Instance 
[2010]  HKCFI  268 

28 June 2011 

Basic Law arts 24(2) and 24
(3)  
 
Immigration Ordinance 
(Cap 115)  s 2 (4)(b) and  
Schedule 1  
 
 

Citizenship --  Person seeking permanent resident 
status in HKSAR -  Ordinary residence in Hong 
Kong -  Whether period of custody on remand  
pending trial resulting in conviction to be excluded 
from categorization as period of ordinary residence  
 

Ali, a national of Pakistan, came to Hong Kong in 
1997, then aged 16. Permission to remain in the juris-
diction was granted, and thereafter extended from 
time to time, the last expiring on 18 March 2006 — by 
which point he had already been ordinarily resident in 
Hong Kong for at least 7 years, that being the qualify-
ing period of residence for the purposes of establishing 
permanent residence status in the HKSAR pursuant to 
Schedule 1 of the Immigration Ordinance (the  
Ordinance). Section 2 of the Ordinance provides: ‗a 
person shall not be treated as ordinarily resident in 
Hong Kong…. (b) during any period… of  
imprisonment or detention pursuant to the sentence 
or  order  of  any  court‘.    In   2005,    the   Applicant    

Asif Ali v Director of Immigration  

www.law.hku.hk/ccpl/ 
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Asif Ali v Director of Immigration cont’d 

“(S[ection] 2(4)(b) [of the 

Immigration Ordinance] 

does not shut out an 

applicant by reason only of 

a period of remand in 

custody pending trial.”  

 
Stock VP  
Asif Ali 
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was  remanded  in custody pending trial for two counts of wounding with intent. 
Whilst in custody awaiting trial, he wrote a letter to the Immigration Department 
(the Department) in which reference was made to an extension of stay and also 
unconditional stay. A reply letter, dated 6 March 2006, was subsequently received 
by him. That letter set out details of how he could apply to extend his stay. On 30 
March 2006, the Applicant was convicted of the wounding offences and  
sentenced to 3 years‘ imprisonment. Later, in May 2007, the Director of  
Immigration (the Director) rejected an application made by him  for verification 
of status as a permanent resident. In November 2007, the Secretary for Security 
issued a deportation order against him and in June 2008 he refused to rescind 
that order. The Applicant then applied for judicial review of the decisions of May 
and November 2007 and June 2008.  

Sitting in the High Court, A Cheung J (as the then was) dismissed the application. 
The judge held, referring to the decision in Fateh Muhammad v Commissioner of Reg-
istration and another, that s 2(4)(b) of the Ordinance applied to a period of deten-
tion pending a trial which resulted in a conviction and a sentence of  
imprisonment. The judge further held: (i) that the application which led to the 
May 2007 decision was not an application for verification of status as a permanent 
resident; (ii) that the Director was under a duty to act fairly and properly and duly 
in assisting and advising the Applicant to make an application for verification of 
his status and that he had breached such duty; and (iii) notwithstanding the  
Director‘s breach of duty, there was no real prejudice suffered by the Applicant, 
since he had not demonstrated that, had he been properly advised, he would have 
made an application for verification of status either before 30 March 2006 when 
he was sentenced to prison or 18 March 2006 when his limit of stay expired.  

The issues raised in the Applicant‘s appeal were, essentially, whether the judge at 
first instance was correct in his construction of s 2(4)(b) of the Ordinance and in 
his other findings. On the issue of statutory construction, the judge had erred. 
First, there was no warrant for widening the ambit of ‗detention pursuant to an 
order of the court‘ envisaged by s 2(4)(b) beyond the parameters set by Fateh  
Muhammad – that being as limited to an order of detention in a training centre or 
a detention centre. Secondly, detention pending a trial which resulted in a  
conviction could not, for the purpose of s 2(4)(b), be correctly categorised as in the 
nature of imprisonment pursuant to a sentence of the court. Third, having regard 
to s 67A of the Criminal Procedure Ordinance (on computation of sentences of 
imprisonment) and since the residency status of an applicant was determined by 
the facts pertaining at the date of the application, it was not open to the decision-
maker to conclude that an order remanding the applicant to custody prior to trial 
was a sentence of imprisonment within the meaning of s 2(4)(b) of the Ordinance. 

In respect of the first instance judge‘s other findings, the judge was correct in his 
conclusion that  the Applicant was not dealt with fairly in response to his letter  to  

www.law.hku.hk/ccpl/ 
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Court of First Instance 
[2011]  HKCFI  466 

11 July 2011 

Basic Law art 39 
 
ICCPR art 14(3) 
 
Legal Aid in Criminal 
Cases rr 12 and 13  
 
 

“There is no dispute that Z 

is a person of limited means 

and that the Director’s 

decision to refuse legal aid… 

is an administrative 

determination susceptible to 

judicial review.” 

 

Reyes J  
Z 
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Z v Director of Legal Aid 

Right to legal assistance -  Refusal of legal aid -  Right to 
review decision of Director of Legal Aid in coming to a 
decision on the provision of legal aid -  Widgery criteria  
 
The applicant was a refugee in Hong Kong awaiting  
resettlement. He was charged with and convicted of 
indecent assault before the magistrate in March 2010, 
where he was represented by a duty lawyer. He appealed 
against both his conviction and his sentence. In October 
2010, his application for legal aid succeeded in the  
appeal against sentence, but failed in his appeal against 
conviction. 

The applicant applied to McMahon J to override the  
Director of the Legal Aid‘s (the Director) refusal, but was 
rejected. Z then applied to the Court of First Instance to 
judicially review both McMahon J‘s decision to uphold 
the Director‘s refusal and the Director‘s refusal of legal 
aid itself.   

The Court first considered whether the initial decision 
could be judicially reviewed. On determining that the 
decision of a superior court judge made in the exercise of 
an   administrative   power   was   indeed   susceptible   to  
judicial  review, the court went on to examine the matter  

the Immigration Department  which he had written when he was in custody on  
remand. The Director had failed in relation to discharging his statutory function to 
verify claims of the status of a permanent resident. In relation to the issue of preju-
dice, the letter of 6 March 2006 was misleading and spoke only of a requirement to 
seek an extension of stay so as to avoid becoming an over-stayer. One only had to 
put oneself in the position of the Applicant at the time to see that if he had received 
proper advice from the Department, in the circumstances arising, he would have 
gone on to apply for permanent residency status. Lastly, the application which was 
in fact made was not, as the judge had rightly determined, realistically to be treated 
as an application for verification status, however, it would be appropriate to treat 
the application for that status as if made 7 days after 6 March 2006. 

The appeal was allowed and the orders made in the High Court set aside. The  
decisions of November 2007 and June 2008 were also set aside. Further, the  
Director was ordered to consider afresh the application for verification of  
permanent residence status as if made 7 days after 6 March 2006.  

Asif Ali v Director of Immigration cont’d 

www.law.hku.hk/ccpl/ 
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Z v Director of Legal Aid cont’d 

“[A] conviction for indecent 

assault… is likely to have a 

serious impact on Z’s being 

accepted for resettlement 

anywhere in the world after 

serving his sentence of 

imprisonment….[B]ut [the 

Director] apparently did not 

evaluate whether these 

grave consequences peculiar 

to Z’s circumstances merit 

the grant of legal aid, 

irrespective of how slim Z’s 

prospects of success may 

be.” 

 
Reyes J  

Z 
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Of whether McMahon J was acting in an administrative or judicial  capacity  when 
he refused Z legal aid pursuant to the Legal Aid in Criminal Cases Rules r12(3) 
(the Rules). The court stated that the nature of the power under the Rules was 
best deduced by the fact that those Rules conferred the jurisdiction to override the 
Director on the Court of Appeal. This fact militated strongly against the treatment 
of the power as merely administrative, as it would mean that the Legislature  
intended the decision of the whole Court of Appeal bench to be  
amenable to judicial review by a Court of First Instance as opposed to appeal to 
the Court of Final Appeal. Consequently, as McMahon J was exercising a judicial 
power, his decision could not be reviewed by the Court. 
 
The Court then turned to the second issue, namely whether there was any basis 
for judicial review of the Director‘s decision. The Court stated that the Director 
must apply ‗the Widgery Criteria‘ (the Criteria) when deciding whether to offer 
criminal legal aid as a matter of practice. The Criteria provide a list of non-
exhaustive factors, including; (i) whether the offence is such that if proved it is 
likely that the Court would impose a sentence which would deprive the accused of 
his liberty or lead to loss of his livelihood or serious damage to his reputation; (ii) 
whether the determination of the case may involve consideration of a substantial 
question of law; (iii) whether the accused may be unable to understand the  
proceedings or to state his own case because of his inadequate knowledge of the 
official languages, mental illness or mental or physical disability; (iv) whether the 
nature of the defence is such that it involves the tracing or interviewing of  
witnesses or expert cross-examination of a witness for the prosecution; and, (v) 
whether it is in the interests of someone other than the accused that the accused 
be represented. 
 
On review of the Director‘s handling of the Applicant‘s  application, it was held 
that he had failed to apply the Criteria when considering the Applicant‘s case. The 
Director‘s attempt to rely on the fact that he had determined that the Applicant 
had little or no prospect of success in his appeal against conviction failed. Weight 
ought to have been given, according to the Criteria, to the fact that a conviction 
for indecent assault was likely to give rise to a sentence of imprisonment. By 
merely focussing on the fact that the Applicant‘s appeal had little merits, the  
Director did not consider that a conviction might have devastating ramifications 
in terms of his ability to be accepted  for resettlement after serving his term of im-
prisonment.  
 
The Court was also unpersuaded by the Respondent‘s submission that McMahon 
J‘s refusal served to validate the decision of the Director. This was so because the 
judge also failed to follow the Criteria by taking into account the seriousness of 
the impact a conviction would have on the Applicant‘s resettlement prospects, but 
rather focused exclusively on one factor, namely the complexity of the proposed 
appeal. The Director‘s refusal of legal aid was accordingly quashed.  
 

 

 

 

www.law.hku.hk/ccpl/ 
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“[T]he exercise of 

determining whether a 

claim made under Art. 3(1) 

of the Convention is valid 

must be one of joint 

endeavour. It is not for a 

claimant, having stated a 

claim, to simply sit back 

and require the Director to 

disprove it.” 

 
Hartmann  JA 

BK 
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BK v Director of Immigration 

Investigation of torture claims - Entitlement of  
Director of Immigration to decline to investigate - 
Whether Director entitled to refuse permission to 
remain to  a person    seeking to  lodge claim under 
Convention -   Whether Convention bestows  right to 
demand particular  immigrat ion status   
 

The Appellants in this case, BK and CH, came from 
the Democratic Republic of Congo and Cameroon 
respectively. Upon their arrival, they were permitted a 
14-day stay in Hong Kong. Within that period of time, 
they approached the Immigration Department in or-
der to lodge a claim under the Convention Against 
Torture (the Convention). Both attempts were refused 
by the Immigration Department. BK was informed 
that the Immigration Department would not consider 
his claim under the Convention during his permitted 
stay, and that he would not be granted an extension of 
stay in Hong Kong in order to submit his claim and 
wait for the determination. CH also received the same  
reply. The practical impact of the decisions was that if 
either Applicant wished to lodge his claim in Hong 
Kong, they could only do so after expiration of their 
permitted periods of stay, that is, once they had 
breached Hong Kong‘s immigration laws. Such breach 
would leave them at risk of being arrested, detained, 
prosecuted and being removed from Hong Kong.  

The applicants sought judicial review to challenge the 
lawfulness of the Director of Immigration's decision as 
the Director would not entertain their claims under 
the CAT while they were still lawfully staying in Hong 
Kong. The issues raised were whether the Director, as 
a matter of policy, was lawfully entitled to decline to 
investigate any claim made under Article 3(1) of the 
Convention for so long as the claimant is lawfully per-
mitted to remain in Hong Kong, or, alternatively law-
fully entitled to refuse an extension of permission to 
remain in Hong Kong to a person who wishes to make 
a claim under Article 3(1) or has already made such 
claim. The judicial review failed on both grounds in 
the Court of First Instance and was   brought   to   the   
Court  of  Appeal  for  further  consideration.  

Court of Appeal 
[2011]  HKCA  84 

18 April 2011 

CAT arts 3(1) and 3(2)  
 
 
 

www.law.hku.hk/ccpl/ 
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BK v The Director of Immigration cont’d 
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Before giving his reasoning on the two issues, Hartmann JA, adopting the  
judgment from Secretary for Security v Sakthevel Prabakar, emphasised that under 
Article 3(2) of the CAT, the Director of Immigration had a duty to ensure that all 
investigations were conducted in accordance with high standards of fairness. He 
recalled also however, that as to the exact nature of investigations, the Convention 
remained silent, leaving each State party to determine, in accordance with its laws 
how they should deal with persons seeking the protection of Article 3, both in 
terms of the investigation and otherwise.  
 
On the question of the Director‘s entitlement to decline to investigate a claim 
made under Article 3  for so long as the claimant is permitted to stay in Hong 
Kong, the court was unpersuaded that the delay  occasioned by the Director‘s  
failure to begin investigating until after a claimant had overstayed his permitted 
time in Hong Kong rendered him unable to meet the high standard of fairness 
which must be applied to all cases of this kind.  
 
While it was not disputed that cases should be handled with an appropriate  
degree of promptness, the Court pointed to the Director‘s policy statement on the 
threshold for invoking the assessment mechanism as evidence that an exercise of 
discretion existed which would allow officers to look into the dictates of fairness, 
where, for example a claimant arrived in Hong Kong bearing marks of recent  
torture, and to take appropriate and immediate remedial measures.  
 
The final point made by the Court in relation to the delay argument was that in 
the majority of cases aliens who seek entry into Hong Kong were given just 14 
days as a permitted length of stay. Even where an attempt was made on arrival to 
lodge a claim, it was said that the refusal to entertain would amount to no more 
than two weeks and would not be inappropriate.  
 
Moving on to the issue of the lawfulness of the Director's refusal to issue an  
extension of permission to remain in Hong Kong for potential or existing CAT 
claimants, the court upheld the rejection and reasoning made by the Court of 
First Instance. In that judgment, Cheung J determined that the Convention does 
not prevent the Director from removing an extension of stay to a claimant even 
where, such refusal left the applicant in the position whereby he  would be  
considered an ‗overstayer‘, subject to three provisos; (i) that the claimant is not 
removed until an unfavourable determination has been made regarding his claim; 
(ii) that the refusal does not have the effect of materially effecting the claimant 
from making or maintaining his claim; and (iii) that it does not, in respect of the 
screening process, undermine the requirement that the process must be con-
ducted in accordance with high standards of fairness. The Court found no reason 
to   doubt   the   findings  of   the   lower   Court,   citing   again   that   it    found  
 

“[T]he Convention does not 

bestow upon claimants in 

the State where they seek 

protection the right to 

demand any particular 

immigration status nor any 

particular form of freedom of 

immigration control.”  

 
Hartmann  JA 

BK 

www.law.hku.hk/ccpl/ 
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“It is not necessary (even 

were it possible) to find 

members of a jury who 

know nothing of a 

particular case. Nor does 

their knowledge through the 

media of a crime or a 

defendant mean that they 

cannot fairly try the case 

solely on the evidence 

produced before them 

without being influenced by 

what they have seen or 

heard, however lurid and 

sensational.”  

 
Macrae J 

Kissel 
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HKSAR v Nancy Ann Kissel 

Fair Trial-  Risk of prejudice -  Whether previous mis-
conduct on part of prosecution sufficient to warrant 
stay of proceedings -  Whether pre-trial publicity 
amounted to risk to defendant’s right to fair trial s 
 

The Applicant was charged with the murder of her 
husband and was awaiting retrial. She made an  
application for a permanent stay of proceedings on the 
basis that she would not be able to secure a fair trial 
due to adverse publicity surrounding her original trial 
and defence, and her mental conditions resulting from 
such publicity. She made the same application also on 
the basis that, even if a fair trial might be possible, it 
would be an affront to the public conscience and/or 
oppressive to permit the prosecution to proceed in 
circumstances where the question of a retrial has only 
arisen because of prosecutorial misconduct at the first 
trial and where she would inevitably be placed at a 
handicap in her retrial. The misconduct in question 
referred mainly to evidence adduced by the  
prosecution which should have been inadmissible.  
 
The Court began with an assessment of the legal  
principles governing applications for stay under the 
fair trial limb, and against which any inadmissible  
material and prejudicial commentaries which had 
come into the public domain as a result of the first 
trial may be judged. Citing the judgment in Lee Ming 
Tee, it was observed that the granting of a permanent 
stay of proceedings where the application derives from 
prejudicial pre-trial  publicity  was  considered  a  ‗last  
resort‘  and ‗exceedingly rare‘.  

Court of First Instance 
[2010]  HKCFI  1074 

19 November 2010 

Basic Law art 87 
 
BOR art 10 
 
 
 
 
 

nothing  in  the  evidence to suggest that the Director had fettered his discretionary 
power to allow individual asylum seekers to remain in Hong Kong, nor to suggest 
that the Director would, if exceptional circumstances were placed before it, refuse to 
exercise his  discretion in light of those circumstances. The appeal was thus  
dismissed.  
 
For coverage of the CFI decision on this case, see Volume 1, Issue 2 of the CCPL Rights  
Bulletin, here.  

BK v The Director of Immigration cont’d 
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Only two instances of such unique circumstances had ever succeeded in their  
applications for refusal for retrial in the judicial history of Australia, while in  
England the high water mark was derived from the judgment in R v Taylor and  
Taylor, which described the level of press coverage required as ‗unremitting,  
extensive, sensational, inaccurate and misleading‘.  The experience of these  
jurisdictions was said to establish that it was extremely rare for the courts to order  
permanent stays of execution on the basis that a fair trial would be impossible in 
light of pre-trial publicity. 
 

The discussion then turned to the justification for the court placing its confidence 
in the ability of the jury, when properly directed, to secure a fair trial for the  
accused. The Court noted that the entire system of trial by jury was based upon 
the assumption that the jury would follow the instructions they received from the 
trial judge, and that they would return a true verdict in accordance with the  
evidence.  This was an assumption that held true in numerous jurisdictions. 
While conceding that there may be matters such as inadmissible confessions or 
public revelation of guilt by an accused‘s own counsel, which should never be  
disclosed to a jury, the standard test to be applied to pre-trial publicity, as stated in 
Lee Ming Tee, was whether the risk of prejudice was so grave that no direction of 
the trial judge could reasonably be expected to remove it. This was said to involve 
an assessment of the risk of prejudice by the  judge and an evaluation of the  
effective means to prevent it.  
 

In Lee Ming Tee, the Court observed that there were two reasons to be confident 
that a properly directed jury would be able to overcome prejudicial publicity in a 
vast majority of cases; first that their recollection of adverse publicity might fade 
with the passage of time (the so-called ‗fade factor‘); second that the nature and 
atmosphere of the trial itself (the so-called ‗drama of the trial factor‘) enabled the 
jury to concentrate on the actual evidence presented systematically and in detail. 
 

On the facts presented, i.e. the implication that the Applicant had connived with 
a man with whom she was having a liaison to kill her husband, the Court rejected 
the assertion that the pre-trial publicity  in this regard could not be cured by a 
warning to the jury not to speculate. With regard to the hearsay evidence that the 
Applicant had previously tried to poison her husband, it was noted that this  
evidence had not been properly led at the original trial and would therefore not 
be led again at any retrial, thus it could not be said to be incurable by specific  
directions to the jury on the issues of irresistible inferences and improper  
speculation. Dealing with the strong language used to describe the Applicant‘s 
guilt by a previous court, the comments widely reported in the local and  
international  media,  it  was  said  again  that  proper  instructions,  directing  the   

 
“[N]either the quality nor 

the extent of that publicity 

which has gone beyond the 

factual and is personally 

hostile to the defendant is 

such that any prejudice 

arising from it cannot be 

removed by proper and 

emphatic directions to the 

jury at the beginning and 

end of trial…” 

 
Macrae  J 

Kissel  
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“So long as a sentencing 

court is focusing on the 

potential danger or harm 

to the community by 

looking to the risk of the 

drugs finding their way 

into the hands of others as 

the relevant aggravating 

factor in enhancing a 

sentence for possession 

simpliciter, we do not think 

there is any infringement of 

the presumption of 

innocence.” 
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John Edwin Minney 
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HKSAR v John Edwin Minney  

jury  to  assess  evidence  adduced  in the retrial court alone would ensure that the 
Applicant received a fair trial. Having failed to establish that the prosecution would 
deprive the Applicant of a fair trial, the matter of whether the prosecution would 
still amount to an affront to the public conscience to retry the Applicant on the 
basis that prosecutorial misconduct at the original trial led to the dissemination of 
inadmissible evidence and improper comment in the press. 

The Court disposed of this ground swiftly, noting that the law was settled on the 
approach it should take in assessing whether there had been an abuse of process. 
The correct approach was to weigh countervailing considerations of policy and jus-
tice, bearing in mind that a stay of proceedings would only be appropriate in excep-
tional cases. In the instant case, it was determined that the prejudice to the Appli-
cant‘s right to make full answer and defence could be remedied by judicial instruc-
tions, and would cause no harm to the integrity of the prosecution if continued.  

Court of Appeal  
[2011]  HKCA  13 

6 April 2011 

Basic Law art 82 
 
BORO (Cap 383)  art 1 
 
ECHR  art 6(2) 
 
 
 
 

Presumption of innocence -  Drug trafficking  -  
Whether latent risk sentencing principle  
unconstitutional  

The Applicant pleaded guilty to two drug offences, 
namely possession of cocaine and cannabis resin,  
contrary to the Dangerous Drugs Ordinance (Cap 134). 
He was also charged, in relation to his activities on the 
day prior to his arrest for possession, with trafficking in 
a dangerous drug.  The trafficking charge however,  
remained on the court file at the request of the  
prosecutor. 

In sentencing the Applicant for the possession charge, 
the judge addressed the question of whether there was 
a latent risk of trafficking in relation to the cocaine 
charge, having already determined that the Applicant 
was charged in relation to cocaine in his possession at 
the time of arrest, and a further quantity discovered at 
his home following his arrest. In sentencing the Appli-
cant, the court was of the view that, taking into ac-
count, inter alia,  the fact that the Applicant had di-
vided the amount seized into a total of five plastic bags, 
there was a risk that some of the seized drugs could fall 
into the hands of others. Having determined there was 
a latent risk of dissemination of the narcotics, the judge  

HKSAR v Nancy Ann Kissel cont’d 
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“[T]he question in the 

present case is not one of 

ascribing an intention to 

traffic to the applicant but 

rather of applying an 

enhancement to the basic 

starting point by looking at 

the circumstances of the 

offence and the danger 

which is created.” 

 
Fok JA 

John Edwin Minney 

imposed concurrent sentences of six and ten months for the two charges of  
possession. While accepting that the prison sentences for the two offences were 
not susceptible to challenge, the Applicant did however challenge the enhanced  
element of the sentence imposed on him, that is, the uplift of three months on 
each sentence imposed as a result of the Court‘s finding of a latent risk of  
trafficking.  It was argued that the latent risk sentencing principle was  
unconstitutional since it imputes to a person convicted of a narcotics offense an 
unproven predilection to commit the more serious offense of trafficking. Such 
imputation, it was argued contravened the presumption of innocence protected in 
the Basic Law (BL) and the Bill of Rights Ordinance (BORO),  since the elements 
of trafficking would not be proven beyond reasonable doubt, and the attribution 
of a propensity fell short of an intention. 

The court rejected the Applicant‘s appeal, stating, firstly, that it was not a matter 
of dispute that the court was entitled to impose a heavier sentence where  
aggravating factors were present. The sentencing court, it went on to hold, did not 
attribute any intention on the part of a defendant to traffic, it  simply imposed a 
penalty that reflected the fact that the quantity and circumstances of their posses-
sion were such to pose a risk to society.  

The question which the court drew its mind in assessing latent risk was that of 
punishing an offender for the crime which he had committed, taking into account 
the circumstances of the offense, for example where he had, as the Applicant had 
done, taken a number of packets to a public place where he might be prevailed 
upon to share them, in view of the danger to society those circumstances created.  
This approach, in which the court imposed a sentence on the basis of the risk pro-
duced by the circumstances that the drugs would fall into the hands of others was 
distinct from the situation where a court attempted to sentencing on the basis that 
trafficking was the intent or purpose of the defendant‘s possession. The former 
sentencing approach was permissible, the latter was not.   

The present case, it concluded, was not one of ascribing an intention to traffic, 
but rather of applying an enhancement to the basic starting point by looking at 
the circumstances of the offence and the danger which was created.  The appeal 
was dismissed.  

HKSAR v John Edwin Minney cont’d 
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“ The Committee… observes 

that according to the 

available information, such 

as recent reports of the 

Special Rapporteur on 

torture and other cruel, 

inhuman or degrading 

treatment on punishment…. 

extrajudicial, summary or 

arbitrary executions,  

ill-treatment and torture of 

individuals held in 

detention… continue to be a 

problem in India.”  

 
Harminder Singh  

Khalsa et al  v 
Switzerland  

 

Harminder Singh Khalsa et al v Switzerland 

International Jurisprudence 

CAT Committee 
CAT/C/46/336/2008 

7 July 2011 

 

CAT art 3  

Non-refoulement -  Real and foreseeable personal risk 
-  Case publicity -  No previous torture by state to 
which claimants to be returned -  Whether internal 
relocation practical  

The four complainants were Indian citizens of Sikh  
ethnicity.   All four had belonged to groups that  
advocated a separate Sikh state.  As protest to the treat-
ment of Sikhs by the Indian government, two of the 
complainants had taken part in the hijack of an  
airplane of the Indian Airlines in 1981, while the other 
two complainants were involved in a separate hijack in 
1984.   All the complainants were tried in Pakistan, 
where the two complainants in the 1981 hijack  
incident were sentenced to life imprisonment, while 
the other two were given death sentences which were 
subsequently commuted into life imprisonment.   The 
complainants were ordered to leave Pakistan after being 
released from prison in 1994.  They went to  
Switzerland where they applied for asylum immediately 
upon arrival in 1995. 

The complainants‘ claims for asylum were refused by 
the Swiss Federal Office for Refugees, as were their  
appeals to the Swiss Asylum Board and a number of 
petitions for the negative asylum decisions to be  
reconsidered.  The Federal Administrative Tribunal 
confirmed the refusal to grant asylum, on grounds that 
it could not find any good reasons to believe that the 
Indian security forces would consider the complainants 
to be dangerous enemies of the Indian State.    
Subsequently, one of the complainants was granted a 
regular residence permit by the State party and had  
subsequently withdrawn his complaint on 7 December 
2010. 
 
The remaining complainants claimed that their  
deportation from Switzerland to India would constitute 
a violation of Switzerland‘s obligation under Article 3 
of the Convention against Torture (CAT) not to expel 
or  to  return   a    person    to     another   State   where   
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there  are substantial grounds for believing that he would be in danger of being  
subjected to torture (the non-refoulement principle).   They submitted that Indian 
security forces were actively searching for them because they had high profiles as 
advocates of a separate Sikh state, even during their stay in Switzerland, and that 
their names had appeared constantly in the Swiss news media when it appeared 
that their deportation was imminent.   

Despite Switzerland‘s submission that the complainants did not allege that they 
themselves had been tortured or maltreated in India, the Committee observed that 
whether a complainant had been subjected to torture in the past is but one of the 
factors that it finds pertinent in assessing the merits of a case.   The complainants 
submitted information regarding cases similar to theirs, where individuals who had 
participated in hijacking had been arrested, detained in inhuman conditions,  
tortured and/or killed.  Pursuant to the Committee‘s General Comments on the 
implementation of Article 3, it was observed that the risk of torture ―must be  
assessed on grounds that go beyond mere theory or suspicion.  However, the risk 
does not have to meet the test of being highly probable‖.  
 
Observing that the complainants were clearly known to the authorities as Sikh  
militants, given that they had submitted to Swiss authorities evidence that criminal 
authorities in India were looking for them as recent as 2005, the Committee  
considered the complainants to have provided sufficient evidence that their profile 
was sufficiently high to put them at risk of torture of arrested in India.   Moreover, 
contrary to Switzerland‘s submissions, the Committee did not think it was practical 
for the complainants to lead a life free of torture in other parts of India even if they 
were able to relocate to another Indian state from their state of origin.  The  
Committee also considered the lack of legal protection available to the  
complainants in applying to the Committee for protection after being deported to 
India, since India is not a party to the CAT.  
 
It was concluded that the complainants had established a personal, present and 
foreseeable risk of being tortured if they were to be returned to India, thus the  
deportation of the complainants to India would constitute a violation of Article 3 
of the CAT.    

Harminder Singh Khalsa et al v Switzerland cont’d 

“[W]hether the complainant 

has been subjected to torture 

in the past, is but one of the 

factors that [the Committee] 

finds pertinent in assessing 

the merits of a case.” 

 
 

Harminder Singh  
Khalsa et al  v 
Switzerland  

Fuad Jahani v Switzerland  

CAT Committee 
CAT/C/46/357/2008 

23 May 2011 

CAT art 3  

Real and foreseeable risk -  Media attention to  
claimant’s opposition to political regime of country of 
origin - Prior detention    -  Grant of asylum to claim-
ants participating in same political activist  
organisation   
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“[T]he Committee ...must 

also determine whether the 

complainant has engaged in 

political activity within or 

outside the 

State concerned which 

would appear to make him 

particularly vulnerable to 

the risk of being placed in 

danger of torture.” 
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Fuad Jahani v Switzerland cont’d  

The claimant  was a national of the Islamic republic of Iran and facing  
deportation from Switzerland to his country of origin. Although an Iranian  
national, he belonged to the Kurdish minority and claimed that as a result of his 
activities as a member of the Communist Workers‘ Party he left his country of  
origin and applied for asylum in Switzerland in 2005. 

His application in relation to his political activities within his country of origin 
were rejected, and in 2008 the claimant launched a new claim, based on his  
political activities within Switzerland. This claim too was rejected, and formed the 
basis of the application to the CAT Committee.  

Since his arrival in Switzerland, the claimant had been a member of the  
Democratic Association for Refugees (DAR), an association which formed part of 
the Iranian opposition movement in Switzerland. In addition to his role as a  
cantonal representative of that organisation, it was noted that he regularly  
attended meetings of the movement, and that numerous photographs of him at 
events and meetings had appeared in newspapers and on Internet sites. He also 
participated regularly in radio broadcasts in Switzerland in his capacity as a  
representative of the group. The claimant argued that as a result of his opposition 
activities and the publicity surrounding his membership in the DAR, it was highly 
likely that he would attract the attention of the Iranian authorities should he be 
returned to that state. He also asserted that his political activities would be  
interpreted as a threat to national security by the Iranian regime.  

The committee noted that the general human rights situation in the Islamic  
Republic of Iran was particularly worrisome, and that it particularly affected  
human rights defenders and members of the opposition seeking to exercise their 
right to freedom of expression.  

The fact that the claimant had published several oppositional articles, which were 
published with his name and telephone number was taken as evidence that the 
Iranian authorities could easily identify the claimant. His radio broadcasts where 
he expressed his political opinions against the Iranian regime were also relevant, 
in that the regime could use them as grounds to repress or arbitrarily detain the 
claimant.  

It was also noted that another claimant, belonging to the same organisation, and 
occupying the same position as cantonal representative, had been granted asylum 
by the Federal Administrative Tribunal of Switzerland. 

Consequently, the committee concluded that the deportation of the claimant to 
the Islamic Republic of Iran would amount to a breach of Article 3 of the  
Convention. 
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 Deportation - General principles - Conditions in re-
ceiving state - Serious threat by way of indiscriminate 
violence -  Country reports -  Weight to be attached to  
reports where primarily reliant upon anonymous 
sources 
 

Both of the Applicants were Somali nationals being 
held in detention in the United Kingdom pending  
deportation due to their criminal behaviour. 
 
The first Applicant was born in 1987, and had entered 
the United Kingdom using false travel documents in 
2003. He claimed asylum on the ground that as a  
member of a minority clan, he had been subjected to 
persecution by the majority militia, who had killed his 
only relatives. In 2005, the Secretary of State for the 
Home Department (the Secretary) refused his  
application because, inter alia, the fact that the first  
Applicant had remained in Somalia until 2003  
undermined his claim to be a member of a minority 
clan. From 2005, the first Applicant was then found 
guilty of a number of criminal offences, including  
burglary, attempted burglary and dishonestly obtaining 
goods by deception. A deportation order was made in 
2006, with the Secretary noting the seriousness of the 
offences, the need to protect the public from serious 
crime, the fact that the Applicant was young, in good 
health and single, and that he had spent his youth and 
formative years in Somalia. It was held that it would 
not be unreasonable to expect him to readjust to life in 
Somalia, and his deportation would not constitute a 
disproportionate interference with his right under  
Article 8 of the CAT to respect for his family and pri-
vate life. 
 
The second Applicant was a majority clan member, 
born in 1969, and had entered the United Kingdom in 
1988 when his father was appointed to the Somali  
Embassy in London. Shortly after his arrival in UK, his 
father died, and he made a successful application for 
asylum based on this father‘s position in the Somali 
army. He was recognised as a refugee and was  
 

 

Sufi and Elmi v The United Kingdom 

“The burden of proof is on 

the Government claiming 

non-exhaustion to satisfy the 

Court that an effective 

remedy was available in 

theory and in practice at the 

relevant time, namely, that 

the remedy was accessible, 

capable of providing redress 

in respect of the applicant’s 

complaints and offered 

reasonable prospects of 

success…”  

 
Sufi and Elmi v United 

Kingdom  

ECHR 
[2011] ECHR 1045 

28 June 2011 

 

CAT art 3 and 41 
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ultimately granted leave to remain indefinitely in 1994. Beginning in 1992, the  
Applicant was convicted of a number of road traffic, theft, and the supplying of 
class A drugs offences. A deportation order was made against him in 2006, stating 
that the Secretary felt he was a danger to the community, that he would not be at 
risk if her returned to Somalia as he was a member of a majority clan and that the 
family ties with his sisters and mother in the United Kingdom did not constitute 
family life for the purposes of Article 8 of the Convention. 
 
The Court first dismissed the argument that the Applicants had not exhausted all 
available domestic remedies. It recalled that the burden of proof was on the  
Government to satisfy the Court that an effective remedy available in theory and in 
practice at the relevant time. In the present case,  while the possibility of making 
fresh claims under paragraph 353 of the Immigration Rules existed, it was found to 
be an inadequate alternative remedy. This was so because at the time the  
Appplicants‘ claims were determined, it was still the view of the Asylum and  
Immigration Tribunal that majority clans could still look to their clans for  
protections. The first Applicant‘s claim to be a minority being disbelieved, and the 
second Applicant admitting to being a member of the majority clan, there was no 
reasonable prospect that the Secretary would have accepted further submissions.  
 
Turning to the general principles applicable in expulsion cases, the court explained 
that contracting states had the right as a matter of international law and subject to 
their treaty obligations, including the ECHR, to control the entry, residence and 
expulsion of aliens. However, expulsion by a contracting state might give rise to an 
issue under Article 3 of the CAT, and hence engage the responsibility of that state 
under the ECHR, where substantial grounds had been shown for believing that the 
person concerned, if deported, faced a real risk of being subjected to such  
treatment. In such a case, Article 3 implied an obligation not to deport the person 
in question to that country. As the prohibition of torture and of inhuman or  
degrading treatment or punishment was absolute, irrespective of the victims  
conduct, the nature of the offence allegedly committed by the applicant in question 
was irrelevant. The assessment whether there were substantial grounds for believing 
that the applicant faced such a real risk inevitably required that the Court  
rigorously assess the conditions in the receiving country against the standards of 
Article 3. It was in principle for the applicant to adduce evidence capable of  
proving that there were substantial grounds for believing that, if the measure  
complained of were to be implemented, he would be exposed to a real risk of being 
subjected to treatment contrary to the article. Where such evidence was adduced, it 
was for the contracting state to dispel any doubts about it. Everything had to be 
considered in the light of the general situation of the point of return as well as the 
applicant‘s personal circumstances. 
  
Allowing   the   Applicants‘  claims,  the  court  held  that  the  situation  of general  

“Even though the historical 

position is of interest in so far 

as it may shed light on the 

current situation and its 

likely evolution, it is the 

present conditions which are 

decisive and it is therefore 

necessary to take into account 

information that has come to 

light after the final decision 

taken by the domestic 

authorities.”  

 
Sufi and Elmi v United 

Kingdom  
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violence in Mogadishu, Somalia, was sufficiently intense such that any returnee would be at real risk of  
Article 3 ill-treatment, solely on account of his presence there, unless it could be demonstrated that he was 
sufficiently well connected to powerful actors in the city to enable him to obtain protection. Otherwise, 
there might be parts of southern and central Somalia where a returnee would not necessarily be at real risk 
of Article 3 ill-treatment solely on account of the situation of general violence. In the context of Somalia, 
however, that could only apply if the applicant had close family connections in the area concerned, where 
he could effectively seek refuge. If he had no such connections, or if those connections were in an area 
which he could not safely reach, there was a likelihood that he would have to have recourse to either an IDP 
(Internally Displaced Persons) or refugee camp. Where it was reasonably likely that a returnee would find 
himself in an IDP camp or in a refugee camp there would be a real risk that the applicant would be exposed 
to treatment in breach of Article 3 on account of the humanitarian conditions there. It was further  
explained that in the case of the first Applicant, he would be particularly vulnerable to the conditions of the 
camps, in light of the fact that he suffered from a psychiatric illness.   
 
The claims were allowed, as were the Applicant‘s claims for just satisfaction pursuant to Article 41 of the 
CAT , the State party then being ordered to pay for the costs and expenses incurred before the Court. In 
allowing the claims for just satisfaction, it was noted that the case was considered a lead judgment on  
returns to Mogadishu.  

Sufi and Elmi v The United Kingdom cont’d  
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